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The Chairman welcomed delegates to the seminar which was, effectively, a steering group 
for FTA and an opportunity for lawyers from different Member States to exchange views 
and expertise.  Detailed notes would be taken of the meeting, but if anyone wished to speak 
in confidence they had only to say so.  The Chairman also pointed to the excellent facilities 
for which no-one had been charged and invited a donation from all those present to help 
defray the costs. 

José  Luis  Hans  and  Aneta  Jureska  were  introduced  to  the  group  and  Roger  Ede,  the 
International Projects Officer of the  Law Society for England and Wales and a Deputy 
District Judge was introduced and invited to speak on the challenges faced by the defence 
lawyer within the European Union.

Session 1 THE ROLE OF THE DEFENCE LAWYER:  CHALLENGES WITHIN THE EU

Roger Ede began by outlining some of the threats to the profession of the defence lawyer by 
stating that the police, the courts, and even judges were confused when it came to the role of 
the defence lawyer.   Whilst lawyers perceive their role to be to protect and advance the 
legal rights of their client, too often defence lawyers are perceived by the government and 
police as,  at  the very least,  apologists  for criminals,  and,  often,  virging on the criminal 
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themselves.  A judge recently admonished a defence lawyer for doing her job in a way 
which was ‘too robust’.  State pay for lawyers was decreasing in most Member States and 
depressingly low in some so it would not be surprising if bright young lawyers did not enter 
the field of criminal law.

In the UK it is not unusual for Home Secretaries (Ministers of Justice) to attack defence 
lawyers,  suggesting  that  they  ‘get  in  the  way  of  justice  being  done’  and  pursuing  the 
interests of their clients to the detriment of the interests of society generally.  The UK was 
not alone in this.  

Police are reluctant to give defence lawyers information in a case before they have finished 
questioning the accused.  The Law Society has produced a publication ‘Skills for Defending 
People  in  Police  Stations’  to  provide  defence  lawyers  with  strategies  to  counteract  the 
sophisticated  questioning techniques of the police who try and minimise observation of 
procedural safeguards for accused.  Time and skill was required to keep up with the raft of 
new legislation, some of it  almost incomprehensible.   There was also the ethical issues. 
Criminal lawyers work with dishonest people which makes it very important for lawyers to 
have a strict and binding code of ethics.

RE believes that defence lawyers need to support each other through their “Associations”, to 
defend the role of the defence lawyer and to draw attention to the shortcomings of draft 
legislation.  The Law Society is conducting a study of the rules of evidence in EU member 
states, from which it hopes to point up areas of good practice.  To this end, it is also working 
with the Bar Associations in member states.  There is considerable concern that in many of 
the new member states there is no duty of disclosure to the defence or requirement to show 
the chain of evidence.  There are, for example, a number of ways that forensic evidence can 
be  inadvertently,  but  easily,  contaminated.   Without  knowledge  of  the  sequence  of 
acquisition of evidence it is almost impossible for the defence to identify contamination.

The right  to  remain silent  is  either  ignored or  interpreted in  different  ways in different 
member states;  defendants are often not warned that anything they say may be used as 
evidence against them.  In the UK, for example, the reality is that adverse inferences may be 
drawn if you remain silent.  It is not known whether this infringement has been challenged 
in the European Court of Human Rights.  In some EU member states it is possible to convict 
on the basis of a confession alone, in other states there must also be evidence as well as a 
confession.

Roger Ede stressed a second time that  lawyers must use their  “Associations” and these 
needed to have a regular updating and training programe.  “Associations”  could lobby for 
reform and to  promote  and protect  the  role  of  the  defence lawyer.   The police are  not 
supervised by any judicial body, thus it becomes part of the role of the defence lawyer to 
ensure the integrity of the police case.  

SRJ noted that there was a need to achieve parity of esteem across the EU for defence 
lawyers.  In Portugal, for example, the role of the defence lawyer was negligble.
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SdeM pointed out that the role of the defence lawyer to ‘protect and advance the legal rights 
of the client’ was a very Anglo-centric view as in the majority of EU member states it is 
assumed that the role of the defence lawyer is “to uphold justice”.

GG suggested that, whilst the ‘system’ endeavours to do justice, no individual sector strives 
to achieve justice, only to fulfil their role within the system.  The perception of the courts is 
that their role is to ensure a fair trial; the police that their role is to achieve a conviction.

There was discussion of the diverse perceptions in different countries.  In Holland the Judge 
is responsible for the entire procedue and interrogates both suspect and witnesses and thus 
has ultimate responsibility for ensuring justice is done.  

In Germany the defence lawyer is held in higher regard than portrayed so far.  The police 
are an arm of the prosecution and are not independent.  What the defence lawyer can do will 
depend on the rights of his client.  Generally, there is no problem in telling the client his 
rights under human rights law. The problem is that the damage may have been done befofe 
the lawyer arrives.  There are no duty lawyers at police stations and further, Legal Aid in 
Germany is very poorly paid which leads to a lot of plea bargaining and legal aid lawyers 
are not widely available outside of the major cities. However, in Berlin there is now a duty 
lawyer scheme via telephone.  German defence lawyers had formed an association 30 years 
ago  which  had  improved  their  status.   There  were  calls  for  Bar  Associations  from all 
countries to not only support the work of defence lawyers, but to form a European wide 
lobbying body to counteract the influence of Europol and EuroJust.  

In Spain defence lawyers are held in such low esteem that they are constantly having to 
defend  their  right  to  defend an  accused.   Tourists  arrested  in  Spain  are  likely  to  have 
particular difficulties as interpreters consider themselves an adjunct to the police and are 
likely to interpret what is said in ways that the police can use. 

The  Dutch  Criminal  Bar  Association  meets  quarterly  and  identifies  common  problems 
within the system and proposes strategies to overcome them.  

In  Belgium,  the  defence  lawyer  is  described  as  an  ‘auxiliary  to  justice’  which  can  be 
interpreted  in  many  different  ways:  one  interpretation  might  be  that  the  role  is  one  of 
cooperation to find the truth. The particular problem in Belgium is that defence lawyers are 
not allowed to attend their clients until  after they have been questioned by the police, the 
prosecution and the judge.  Belgian defence lawyers are unlikely to support the concept of a 
‘Letter of Rights’ as this could be used by police and prosecution to deny an accused access 
to a lawyer.  

Although Italian police are obliged to advise a suspect’s lawyer of an arrest, they are not 
obliged to say where the suspect is being held, and it is, therefore, part of the lawyer’s duty 
to actually find their client!

SRJ referred to the plans to produce an ‘Ethical Code for Police Officers’ proposed under 
the Dutch Presidency of the European Union.  As a prime mover in the EU in promoting the 
legal rights of the citizen,  FTA noted the views expressed from 8 jurisdictions regarding the 
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differing difficulties faced by defence lawyers, particularly with the police, and said that Bar 
Associations should be encouraged to become more pro-active in promoting the role of the 
defence lawyer and achieving some form of parity of esteem across the EU.

It  was generally  agreed that  monitoring of  what is  actually  happening on the ground is 
required. EuroMoS, a Netherlands based NGO, was established to monitor the rights of the 
Defence throughout EU countries and is looking closely at the new member states as the 
European  Arrest  Warrant  means  defendants  are  being  transferred  to  countries  whose 
standards of justice may fall below those of the defendant’s home country.  RE welcomed 
the proposed work of EuroMoS and referred to the widespread need for information on the 
diverse procedures regarding bail and the success rates of bail applications.

The Chair thanked Roger Ede for his interesting talk which had stimulated much discussion 
on the challenges being faced by defence lawyers in the course of their work. and suggested 
that all those present refer back to their own associations with a view to promoting the role 
of the criminal defence lawyer and the defence of the suspect. 

Session 2 FRAMEWORK DECISION ON THE EUROPEAN EVIDENCE WARRANT – A VIEW FROM THE 
CCBE

Fernando Piernavieja Niembro said that although he was not representing the CCBE, he 
very much wanted to take the views of ECLAP back to the Council.  A draft paper had been 
produced  by  the  CCBE  Criminal  Law  Committee  made  up  of  lawyers  drawn  from  a 
collection of law societies who believed that a serious flaw in the EEW was that it had been 
drawn up without any consultation with defence practitioners.  It appeared that the Warrant 
had been designed to meet the needs of the prosecution and judiciary, not the defendant. 
The  wording  was  open  to  wide  interpretation  and  there  was  no  mention  of  evidence 
obtained after the Warrant had been issued.  The minimum safeguards referred to in the 
document do not represent safeguards at all.

The European Arrest Warrant(EAW) had only been implemented since January 2004, which 
is insufficient time to draw a reasonable conclusion on its effectiveness, although there are 
many reports of problems arising, yet already the EEW was being introduced, despite the 
representations of defence lawyers.  It was noted that neither  Italy, nor the Czech Republic 
had implemented the EAW.  The CCBE had asked for amendments to bring in the defence 
and in particular, the securing of evidence, speedily, otherwise defence lawyers cannot do 
their job properly.  The CCBE was also concerned about DNA testing which can easily be 
abused by the police. Minimum safeguards in the document are really mere waffle.   Whilst 
there is talk of establishing a central office in each country for criminal records, and some 
exist already with good inter-country links for the prosecution, the defence are out there on 
their own and have no mechanisms for working closely together.

As regards evidence, reference was made only of evidence already obtained, no consideration 
given to new evidence after the European Evidence Warrant had been issued.   The collection 
of evidence would be unlawful without a letter of rights explained to, and clearly understood 
by, the defendant.
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The warrant is supposed to be in place by 2005 and in action by Jan 2006, but to date all 
there has been no consultation with the defence practitioners.

A number of potential problems arising from the EEW were discussed.  For example, under 
Dutch  law there  must  be  “double  incrimination”.  In  other  words,  the  Dutch would not 
accept an evidence warrant if the crime punishable in the requesting country was not also 
punishable in Holland. Different parts of Europe have different approaches to euthanasia for 
example. It is against Dutch law to provide evidence for a crime not punishable in Holland. 

A key difficulty was that there is no parity of arms, as only the prosecution and judiciary are 
allowed to ask for evidence, not the defence.

Concern was expressed that the Prosecution would be able to ‘forum shop’ across different 
countries until the evidence they want is found.  It was also felt that the Warrant should 
incorporate the right to object to its issuance in both states, not just the issuing state.

Delegates were informed that the German Parliament is becoming critical of EU judicial co-
operation and may recommend that the Framework Decision be rejected.  As all Framework 
Decisions have to be accepted unanimously, this would mean that the EEW would not be 
implemented.  The British House of Commons has asked the EU to evaluate all legislation 
brought in under its first Five Year Plan before introducing any further legislation.

The  conclusion  was  that  the  Framework  Decision  for  the  Protection  of  Procedural 
Safeguards should be safely in place in all  Member States before introducing the EEW. 
Without parity of arms between the prosecution and the defence it would be very difficult 
for the defence to secure evidence from another country.

THE EUROPEAN PERSPECTIVE AND TAMPERE II

SRJ referred to  a press  release issued earlier  in  which he pointed to the importance of 
influencing the proposed second Tampere agreement.  He believed that , whilst paying lip 
service to the principles of Liberty Security and Justice the practical emphasis of the first 
Tampere  programmes has always been on Security and the prosecution of cross border 
crime. He feared that “Tampere II” could be a second phase of the formation of a police 
state so set in stone after a ten year law enforcement programme that it would be virtually 
impossible to reverse. 

SRJ then referred to FTA’s response to the Commission’s consultative invitation setting out 
an alternative action plan which would create a Europe of the Citizen rather than a Europe 
of the Policeman. Even the adoption of some of FTA’s ideas, above all the participation of 
delegates  from  the  European  Parliament  at  the  Tampere  II  summit,  would  avert  the 
nightmare scenario he believed.  SRJ said that at present, only the Commission’s Directorate 
of Justice & Home Affairs has the right to take part in the deliberations of the European 
Council (made up by Heads of Government) with little democratic input.  Tampere II would 
occur  before  the  European  Parliament  and  other  groups  were  given  the  right  to  make 
representation under the proposed European Constitution.  If the Constitution is passed, then 
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in future, 5 or more countries could force a debate on any issue, whereas now all legislation 
is debated in committee then taken forward.  

The  European Parliament’s  Committee  on  Citizen’s  Freedoms &  Rights  had  not  been 
significantly changed by the recent elections, and FTA is pleased that at least two of its most 
active Patrons remain on it. 

Concern  was  expressed  that  some  member  states  would  be  reluctant  to  accept  the 
Framework Decision on procedural safeguards or other parts of the Tampere programme if 
they were perceived to run counter to national sovereignty.  ECLAP could probably help at 
the  national  level,  impressing  on  national  governments  via  Bar  Associations,  that  the 
programme must be adopted.  It was also anticipated that there would be difficulties arising 
from the implications of qualified majority voting, and it was agreed that there would be a 
need for individual bar associations to lobby their governments.

THE EUROPEAN ARREST WARRANT IN PRACTICE

Rob Blekxtoon said that the EAW should be effective within all member states, however 
Italy had yet to implement it, the Czech Republic believed it only relevant to terrorism, and 
Poland’s Constitution forbade the extradition of its nationals.  The new member states were 
concerned that the EAW undermined their sovereignty and it was becoming clear that the 
parameters of the warrant were being interpreted differently from country to country, with 
the result that there was the potential for a huge backlog of appeals resulting from its use. 
These would be heard by the Luxembourg Court, the jurisdiction of which had not yet been 
accepted by all the member states.

Where the EAW had been implemented, it had highlighted a number of problems which had 
been  anticipated,  but  there  were  no  structures  in  place  for  dealing  with  them,  and  the 
majority  of  member  states  do  not  have  the  competences  to  implement  the  Warrant 
appropriately.  There had been many technical problems, including the bureaucratic form 
which  only  gives  the  circumstances  of  fact  without  setting  out  the  maximum  possible 
sentence, or providing incomplete definitions such as “rape” which may or may not include 
“indecent  exposure”.   There  had  also  been  some notable  infringments  of  human rights 
leading, in once case, to the suicide of prisoner in a case of a prisoner in the Netherlands 
wanted by France

A particular problem arose for those countries (including the UK) which were not part of the 
Schengen Agreement as many Warrants, from Spain in particular, had been placed in the 
Schengen System.  A concern was that when a new country joins the Agreement, e.g. the 
UK, it may suddenly have an influx of EAWs it had not previously been aware of.

The University of Toledo in Spain is monitoring the implementation of the EAW and is 
holding a conference in November which RB will attend.

GENERAL DISCUSSION  - A NETWORK OF LAWYERS
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There  was  the  suggeston  of  setting  up  a  network  of  practising  lawyers,  funded by  the 
European Commission, so that there would always be someone available to explain rights to 
the accused, but it was agreed that this would be impractical as it is the right of the citizen to 
appoint his or her own lawyer.  However, whilst  prosecutors can call on knowledge and 
information from Eurjust, the defence cannot.  Criminal defence lawyers  need to build up 
some  structures  and  networks  to  perform  a  similar  function.   A central  body  e.g. 
“EuroDefence” or “EuroRights” could be set up to support and advise lawyers working in, 
or with, foreign jurisdictions. 

Professionalism would  be  the  key  issue.   Lawyers  visiting  clients  in  prison  had  to  be 
professionally effective.  National lawyers,  who might not be able to communicate with 
lawyers from another country in the absence of a common language, could turn to such a 
central body in the same way as Prosecutors can turn to Eurojust for information and advice. 

For example, if evidence were to come from 5 countries the Prosecution could choose where 
to  prosecute.   The  defence  would  then  happen across  5  countries  with  the  trial  in  one 
country.  A central body would help the defence team make the connections across all 5 
countries.

There was discussion on the role of EuroJust and whether it could be of help to defence 
lawyers.  Under the proposed European Constitution Eurojust may have a different structure, 
and  might  eventually  become a  European  Clearing  body.   However,  it may  be  a  Euro 
prosecution  service  which  decides  in  which  country  the  trial  will  take  place  whilst  the 
defence will have to be ready to defend in any other country that might be involved, not 
knowing far ahead where the trial will take place.

              
LETTER OF RIGHTS

JM drew attention to Article 14 of the proposed Framework Decision on Procedural Rights, 
which says that suspects should be made aware of their rights, but does not say at what point 
in the process this must happen.  It is not clear whether a lawyer could, or should, be present 
during questioning.  As many countries within the EU either do not have systems which 
enable  prompt  access  to  lawyers  or,  as  in  Belgium,  actually  forbid  access  until  after 
questioning by police and prosecution, it is unlikely that the concept will be accepted.

Even if a lawyer is involved early in the proceedings, most EU countries do not oblige 
police to provide lawyers with the case file, and it is, therefore, very difficult for a defence 
lawyer to provide effective advice.

It was agreed that it would be advantageous for the Letter of Rights to have the flag(s) of the 
language on them for easy recognition.  There was concern that only EU languages were 
advocated by the Commission, which would disadvantage those from outside the EU.  The 
ECBA believe that Articles 3, 5, and 6 should be included in the letter.  
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Resulting discussion concluded that the Letter of Rights should be as concise and clear as 
possible, as the suspect is likely to be in shock and unable to absorb the full implications of 
anything complex or very long.  

There was discussion of the identification and attendance to the needs of those categorised 
as  ‘vulnerable’:  children,  mentally  ill,  recently  bereaved,  pregnant,  drug  addicts,  single 
parents with young dependent children, asylum seekers, learning impaired and foreign.  The 
suspect  who  is  in  shock  because  of  the  incident  itself  should  also  be  considered  for 
inclusion. This was generally accepted as the European Convention of Human Rights at its 
best interpretation as police or interrogating authorities were deemed to be the responsible 
authority for identifying “vulnerability” and treating the suspect accordingly.

Discussion  then  revealed  differing  practice  in  various  Member  States  regarding  the 
questioning  of  a  witness  and  the  questioning  of  a  suspect,   and  the  gap  between  the 
individual being a witness  and becoming a suspect.   At  what point  would a lawyer be 
involved?  At what point would the lawyer have access to the file?   By the time the lawyer 
had access to his client, or to the file, it might already be too late.

The conclusion was that the Framework Decision had failed to take these differences, and 
lax practice, into account.  

ECLAP members were encouraged to take the meeting’s concerns to their Bar Associations 
and to encourage them to escalate the concerns to government level in an endeavour to 
effect change.

A PROPOSED PROTOCOL FOR DEFENCE LAWYERS

JR reported on an initiative by the European Bar Association which had set up a working 
group to draft a Protocol for Lawyers with rules of conduct for cross border cases. Topics 
covered  include  professionalism,  financial  arrangements  etc.   An  intitial  draft  will  be 
circulated  to  ECLAP and  others  in  December  for  comment.   Following  the  December 
consultation a new draft will be submitted to the Dutch Criminal Bar Association in March 
2005 after which it will be distributed to other Bar Associations in the EU.

EU LEGAL AID

JM drew attention to his paper which sets out the ECBA views. ECBA believes that each 
Member State should supplie a realistic level of legal aid, but where this is not possible, it 
should be supplemented from a central fund from an EU budget.  This was thought to be 
unlikely, but there was general agreement that in the absence of  Legal Aid, paralegals and 
students are, and would continue to take the place of qualified lawyers in many countries. 
Even in countries with a system of Legal Aid, payment was so low that lawyers could not 
afford to do the work.

Article 5 says that the cost of Legal Aid is to be borne by member states where ability to pay 
would deprive  a  suspect  of a  defence lawyer.   The Framework decision means that,  in 

8



theory, countries will be required to meet minimum standards of legal aid.  However this is 
unlikely to happen as Heads of State are unlikely to accept an EU decision with such high 
financial implications.  

Lawyers will need to campaign for an effective system of legal aid.  Everyone was agreed 
on  the  need  for  Legal  Aid,  but  the  question  was  “How  to  get  it  into  the  European 
discussion?” There is no mutual recognition between states on this topic. Basic rights cannot 
be implemented without Legal Aid, and there cannot be mutual recognition without Legal 
Aid.  How to lobby?  How can can lawyers learn the differing procedures so that they might 
best advise their own nationals arrested in other EU countries, particularly as so many of the 
states do not have a culture of criminal defence?  

Again,  it  was  emphasised that  defence lawyers needed to lobby their  Bar  Associations. 
Governments needed to be informed of the needs of the defence.  The matter of lack of 
parity between defence and prosecution was so urgent that the lobbying needed to be done 
through existing bodies.  The German Green party is to raise the issue of criminal defence in 
the European Parliament in December.

WK focused on the need for  a EuroDefence or EuroRights and pointed to the two main 
problems. The first is political because there is no lobby for lawyers to use in Brussels and 
European institutions. Lawyers as a lobby are not participating in Brussels. Criminal law 
debates may take place here and there but they are achieving nothing in Brussels.

The second problem is practical. In a cross border caseeach lawyer starts from scratch.  He 
has to ‘phone round to get the name of a lawyer, but he won’t know if the lawyer is any 
good, nor will he know the legislation and practice of the other country, how the judges 
operate  and  whether  the  prosecution  file  can  be  secured.  He  wont  know,  for  example, 
whether in practice the right to silence exists.  In Eastern Europe and some countries of 
Southern Europe there is no culture of criminal defence. No lawyer can know the practice in 
25 countries.

At  the  Republican  Lawyers  conference  in  Germany  this  was  discussed  at  length.  An 
informal  network,  drawn  from  lists  of  lawyers  in  different  countries  that  have  worked 
effectively on cases could be set up. These lawyers would be encouraged to speak to each 
other on the ‘phone.  

It was noted that various networks already functioned in this way, notably ECLAP.  Would a 
centre, manned with a database be needed to take this forward? It would be very costly to 
run and to monitor. A website with essential information might be an alternative. Perhaps 
there could be courses set up for training in cross border cases under the umbrella of a 
university such as the courses at Maastricht University.

SdeM suggested that the various networks and/or Bar Associations appoint a member each 
to join such an initiative.  It might be possible to seek funding from the Commission’s AGIS 
fund to run a feasibility study.  This would at least be first step in creating a body to support 
the defence in criminal law. 
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CN offered to draft a proposal for AGIS. 

RESOLUTION & CONCLUSION

SRJ suggested two resolutions.. The first would be to record the group’s approval of FTA’s 
paper on the future of European criminal justice. The second would be to record ECLAP’s 
views on the  European Evidence Warrant,  covering lack of  safeguards,  the  way it  was 
detrimental  to  citizen’s  justice,  the  need  for  systems  before  implementation,  and  the 
compounding of problems with the European Arrest warrant.

Both resolutions would be e-mailed to all members for comment prior to finalisation and 
issue.

SRJ referred to FTA’s influence in the European institutions. He said politics is the art of the 
practicable,  FTA cannot  stand  on principles.  FTA’s  aim was to  influence  the  European 
Parliament, mediating with individual MEPs and via parliamentary committees. FTA aimed 
to raise the issue of training for judges, the development of Eurobail and cross-border legal 
co-operation and Legal Aid.

There followed discussion on the next meeting of ECLAP:

Members  asked  that  the  Dutch  announcement  of  a  Police  Code  be  discussed.   It  was 
suggested that Michael Kennedy from EuroJust be invited to talk about the role of Eurojust. 
The outcomes of Tampere II would also be discussed and it was suggested there be a half-
day session on the consolidation of items discussed at previous meetings.  It was agreed that 
the next meeting would be held in Brussels in April 2005, followed, if possible by a meeting 
in Warsaw in September.

The Chairman thanked all those who had attended for their many informed and constructive 
contributions.   He  noted  that  Fair  Trials  Abroad strives  to  influence  political  decision-
making  by  representing  the  experience  of  the  panel  members,  and  Tampere  II  would 
provide a good opportunity for this.  It is essential that full advantage be taken of Tampere 
II, as the next opportunity would not be for a further five years.  However, by that time, the 
European Constitution should be in place, allowing greater input.

Fair Trials Abroad
September 2004
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