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The transmission of information extracted from criminal records across 
Europe and its effect in new criminal proceedings

The question of how convictions handed down across Europe are transmitted and how they can 
have an impact outside the convicting state, as a means of preventing further offences and at the 
time when new convictions are handed down, is very sensitive. 

As stressed by the European Commission1, “the fact that equivalent effect cannot be attached to 
a decision taken in another member state puts the citizens of Europe on an unequal footing in 
the event of subsequent prosecutions depending on the place where the first and second cases 
are brought”. 

Transmission of information on previous convictions across Europe and legislation about their 
effect is necessary, but access to this highly sensitive information should not and need not be as 
a result of downgrading citizens’ data protection and defence rights. 

An effective assessment of the defendant’s criminal records plays an important role in the 
fairness of the criminal procedure. It can have an impact at the pre-trial stage of new criminal 
proceedings (such as bail applications), upon the trial itself and subsequently at the execution 
stage (previous convictions can result in the aggravation of the nature and quantum of the 
penalty).

The accuracy of the information exchanged and the possibility to challenge it is therefore of 
utmost importance. 

The Council of the EU has taken two major steps in this respect:

- Framework Decision (FD) on taking account of convictions in the European Union (EU)in 
the course of new criminal proceedings

- FD on the organisation and the content of the exchange of information extracted from 
criminal records, and a proposal on the establishment of the European Criminal Record 
Information system (ECRIS)

This paper provides some background information on these European provisions. It should be 
used as a basis for discussion about some issues of particular concern.

List of issues to consider ahead of the LEAP meeting

FTI has been concerned that the Framework Decisions proposing to facilitate greater access to 
criminal records of citizens are being progressed without sufficient regard to incorporation of 
adequate safeguards for citizens’ fundamental rights. 

1 Explanatory memorandum, 2005/0018 (CNS), p.2
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We have concerns about the content of the information exchanged (accuracy of the information 
exchanged and nature of the offences mentioned in the criminal records) and about the respect 
of data protection rules.

1. The content and nature of information that should be exchanged:

Please take a look at the table of offences on which ECRIS will be based. 

• Do you believe that this list is satisfactory? If not, what offences would you like to 
withdraw from / add to the list? 

• Are you in favour of the adoption of thresholds in order to exclude the recording of minor 
offences?

• What do you think of the recording of hybrid “administrative/criminal” offences in the 
criminal records?

2. The difficulty in understanding the information exchanged:

• How can mutual understanding be best ensured? Do you believe that the proposed 
solution is satisfactory? 

FYI: the proposal suggests the coexistence in the criminal records of common table of 
offences with tick boxes + room for a short description of national penalties and constitutive 
elements of the national offences. 

3. The existing provisions concerning access to the citizen’s criminal records vary 
between member states. 

In some member states full access to data in the registers is restricted to the judicial authorities 
or the police, while in others, administrative authorities can also access it. Some members allow 
third parties to access records (professional associations, private employers, private 
investigators etc). Most member states provide for individuals to access data recorded under 
their name. 2

• Whom do you think should be authorised to access criminal records?

• Do you believe that Article 7 of the FD on the organisation and content of the exchange 
of information extracted from criminal records ensures a satisfactory level of protection 
for personal data? 

4. The accuracy of the data exchanged:

• Are you in favour of the introduction of minimum standards with respect to the control of 
accuracy of the information in the criminal records?

• Do you think that the period for which the information is kept in the register should be 
harmonised? Or that it would require some approximation?

5. Please share with us examples of good practice that might be developed across Europe 
with respect to one or more of the above mentioned issue.

2 COM (2005) 10 final, White Paper, p.3.
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BACKGROUND INFORMATION

I- The effect of previous convictions 

In June 2007, the Council reached a political agreement on a framework decision on taking 
account of convictions in the EU in the course of new criminal proceedings3. 

Scope of the decision

As stated in Article 1, “the purpose of this FD is to determine the conditions in which a MS takes 
into account, in the course of new criminal proceedings against the same person, convictions 
handed down in another MS for different facts or enters such convictions in the criminal record”.

The scope of this proposal:

- Is limited to final judgments, but member states are free to attach effects to other kind of 
decisions (such as for instance out of court settlements) if they are informed of it4. 

- Provides that hybrid “administrative / criminal” decisions like road traffic offences should 
be recorded in criminal records. 

This proposal aims at helping member states to identify whether individuals have already been 
convicted, but it does not aim at harmonising national rules on re-offending. Member states 
remain free to use the information available as they wish.

Grounds for not taking account of a conviction:

Mandatory grounds for not taking account of a conviction handed down in another member state 
are the following: non bis in idem, statutes of limitation, amnesty, and cases where under 
national law, reference to the conviction would have been deleted.  

One optional ground is the possibility for Member state to disregard convictions on the basis of 
the double incrimination rule, i.e. where the underlying facts do not constitute an offence against 
its own criminal law. However, the FD provides for a large list of offences for which this optional 
ground is not applicable5.

It is also possible “to disregard a conviction handed down in another member state where the 
consequence of having been convicted in another member state on the occasion of new criminal 
proceedings for different facts is that the person is treated more unfavourably than if the 
conviction had been handed down by a national court”6.

Lex mitior principle

As a general principle, transmission of a conviction handed down in anther member state 
preserves the rights of the convicted person by retaining the rule of the most favourable state 
(lex mitior principle). 

3 Proposal for a Council Framework Decision on taking account of convictions in the Member States of the European Union in 
the course of new criminal proceedings /* COM/2005/0091 final - CNS 2005/0001 */
4 Nonetheless the latter decisions will not be covered by the FD.

5 The list used in this proposal is the same as the one in the FD on mutual recognition of financial penalties.
6 2005-0018(CNS), Explanatory memorandum p.6.
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Links to relevant documents

http://www.europarl.europa.eu/oeil/file.jsp?id=5239412 

II- The circulation of information

On 21 November 2005 the Council adopted a proposal on the organisation and content of the 
exchange of information extracted from criminal records7. Its purpose is to improve the system of 
the current 1959 Convention on Mutual Assistance in Criminal Matters by speeding up 
transmission of information.

Definitions in this proposal are consistent with those in the above mentioned text on the effect of 
previous convictions handed down in another member state.

Role of the member state of nationality

This proposal provides for a system in which the member state of nationality is responsible for 
centralising information about its nationals. That state has an obligation to store and update all 
transmitted information. 

Transmission of all information to the member state of the person’s nationality is compulsory. It 
will however be up to each member state to decide on the best way to fulfil these obligations.

Lex mitior principle

It is reminded that, as a general rule, the lex mitior principle applies. The person must never be 
treated less favourably than if he would have been convicted by his national state.

Data protection (articles 7 to 9)

The obligations of the MS of nationality with regard to the protection of data vary depending on 
the purpose for which the information is requested, and depending on who is requesting the 
information (member state, or third country).

When information is requested by a member state + for the purpose of criminal proceedings, the 
member state of the person’s nationality shall transmit the following information:

- national convictions,
- any convictions handed down another member state and transmitted either before the 

implementation of this FD or in accordance with its provisions
- any convictions handed down by a third country and subsequently transmitted.

When information is requested by a member state + for any other purpose than of criminal 
proceedings, the member state of nationality shall respond in accordance with its national law. It 
must ascertain whether and to what extent the information handed down in the convicting 
member state and transmitted to him may be transmitted to the central authority of the 
requesting member state. 

When information is requested by a third country + for any purpose, the member state of 
nationality shall respond in accordance with its national law. It must ascertain whether and to 
what extent the information handed down in the convicting member state and transmitted to him 
may be transmitted to the central authority of the requesting state. 

7 Proposal for a Council Framework Decision on the organisation and content of the exchange of information extracted from 
criminal records between Member States /* COM/2005/0690 final - CNS 2005/0267 */
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This means that, whenever the information is not requested by a member state for the purpose 
of criminal proceedings, the member state of the person’s nationality has to keep the convicting 
state aware of the transmission, and shall not allow the information in its possession to be used 
for other purposes than those authorised by the convicting state. 

The requesting MS should only use the information for the purpose of the particular proceedings 
they were requested for and within the limits set out in the form. However, this obligation does 
not apply where the requesting state needs to prevent an immediate and serious threat.

Improving mutual understanding of the exchanged information: the proposed ECRIS 
system

On 27 May 2008 the Commission issued a proposal for a Council Decision on the establishment 
of the European Criminal Records Information System (ECRIS) in application of Article 11 of the 
above mentioned FD8. This proposal lays down the basis for a computerised conviction-
information system, based on a standardised European format. 

ECRIS is not a centralised system; therefore, criminal records data will be stored solely in 
databases operated by member states, and there will be no direct online access to criminal 
records databases of other member states. 

It is inspired from a pilot project launched by 12 member states (BE, CZ, DE, ES, FR, IT, LU, SK, 
SI, PL, PT, UK) and named the “Network of Judicial Registers”. 

The new ECRIS system will speed up the transmission of information, legislation and 
administrative procedures will be simplified and there will be an automatic translation of 
information.

Tables of offences and sanctions will be created. These should be interpreted in the light of 
existing harmonised common definitions, both on European and international level. In order to 
ensure mutual understanding and transparency of the common categorisation, member states 
will be invited to send a short description of national penalties and measures, and where needed 
of the constitutive elements of these national offences. 

Links to relevant documents

FD on organisation and content of exchange of information: 
http://www.europarl.europa.eu/oeil/file.jsp?id=5301462 
ECRIS:
http://register.consilium.europa.eu/pdf/en/08/st10/st10122.en08.pdf 
More info from the Legislative observatory:
http://www.europarl.europa.eu/oeil/file.jsp?id=5643532 

8 CNS/2008/0101
Proposal for a Council decision on the establishment of the European Criminal Records Information System (ECRIS) in 
application of Article 11 of Framework Decision 2008/XX/JHA

5

http://www.europarl.europa.eu/oeil/file.jsp?id=5643532
http://register.consilium.europa.eu/pdf/en/08/st10/st10122.en08.pdf
http://www.europarl.europa.eu/oeil/file.jsp?id=5301462

